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RECOVMVENDED ORDER

Pursuant to notice, a final hearing was conducted on

November 1 through 4, 2004, at West Pal m Beach, Florida, before



Adm ni strative Law Judge C aude B. Arrington of the Division of

Adm ni strative Hearings (DOAH).

For

For

Petiti oners:

Respondent s:

APPEARANCES

Susan Kennedy, Esquire
16343 Jupiter Farnms Road
Jupiter, Florida 33478
(DOAH Case 04- 3064)

Marcy |. LaHart, Esquire

711 Tal |l adega Street

West Pal m Beach Fl orida 33405
(DOAH Case 04- 3064)

Barry Silver, Esquire

1200 South Rogers Circle, Suite 8
Boca Raton, Florida 33487

(DOAH Case 04- 3084)

Susan Roeder Martin, Esquire

Dougl as H. MacLaughlin, Esquire

O fice of General Counsel

South Florida Water Managenent District
3301 @un d ub Road

Mai |l Stop Code 1410

West Pal m Beach, Florida 33406

(South Florida Water Managenent District)

Andrew McMahon, Esquire

Pal m Beach County Attorney’'s O fice
Post O fice Box 1989

West Pal m Beach, Florida 33402
(Pal m Beach County)

Frank E. Matthews, Esquire
Hoppi ng Green & Sans, P. A

Post O fice Box 6526

Tal | ahassee, Florida 32314
(Pal m Beach County)

STATEMENT OF THE | SSUES

Petitioners challenge the South Florida Water Managenent

District’s (the District) proposed action to issue |ndividual



Envi ronnental Resource Permt (ERP) 50-06558-P to authorize
conceptual approval of a surface water managenent (SWW) system
to serve 1,919 acres of a phased, nultiple-use devel opnent
referred to as the Pal m Beach County Biotechnol gy Research Park
(BRP) and to authorize construction and operation of Phase 1A of
that proposed project. The ultinmate issue is whether the
Applicants provided reasonabl e assurances that the proposed
activities will not be harnful to the water resources of the
District; will not be inconsistent with the overall objectives
of the District; and will conply with the water quantity,
environmental , and water quality criteria of the District’s ERP
regul ati ons, which are set forth in Part IV of Chapter 373,
Florida Statutes, Florida Adm nistrative Code Chapter 40E-4, et.
seq.; and the Basis of Review for Environnmental Resource Permt
Applications Wthin the South Florida Water Managenent District
— Septenber 2003 (BOR).!

PRELI M NARY STATEMENT

Respondents, Pal m Beach County (the County) and Lant ana
Farnms (the Applicants), applied to the District for an ERP for
the BRP, to be constructed on a 1,919-acre site known as Mecca
Farms. The ERP application is for a conceptual permt for the
SWM system for the BRP and for a constructi on and operation
permt for work that is referred to as the Phase 1A

construction. The on-site construction will entail a SWMV



system nultiple buildings, and infrastructure. The concept ual
pl an al so entails construction of off-site projects that wll
directly inpact jurisdictional wetlands. The Phase 1A
construction involves clearing, grading, and | ake construction
on 256 acres of the southern part of the Mecca property.

Following its review of the application and of the
information submtted in support thereof, the District issued a
Staff Report which describes the project at length. The
under si gned has borrowed liberally fromthe Staff Report as it
is found to accurately describe the work contenpl ated by the
Phase 1A Construction and the Conceptual Pl an.

After the District issued its notice of intent to issue the
subject ERP, the Petitioners tinely filed Petitions in
opposition to the issuance of the permt. Thereafter, in
separate orders, the District struck irrelevant portions of the
Petitions. Each order determ ned that the respective
Petitioners had conplied with requisite rules and transmtted
the respective Petitions (less the stricken portions) to DOAH
for hearing, where the cases were assigned DOAH Case Nos. 04-
3064 and 04- 3084 and were consol i dat ed.

The County noved for expedited proceedi ngs pursuant to
Sections 403.973 and 120.574, Florida Statutes, and the matter
was duly noticed for formal hearing. Pursuant to Section

403.973(15), Florida Statutes, a recomended order, as opposed



to a final order, will be entered by the undersigned in this
matter.

During the course of the formal hearing, there were many
obj ections based on rel evancy. The undersigned attenpted to
limt the evidence to issues relevant to applicable permtting
criteria. The undersigned al so excluded evidence pertaining to
the portions of the Petitions that had been stricken by the
District before being referred to DOAH.

At the final hearing, the County presented the testinony of
Bevin A. Beaudet, Alan D. Wertepney, Kenneth Todd, Mark
Brandenburg, and D. Steven Lanb. M. Beaudet, a professional
engi neer, is enployed by the County as the Scripps Program
Manager. M. Wertepney, a professional engineer, is enployed by
Mock, Roos, and Associates, Inc., a consulting firmenployed by
the County to design the project’s surface water managenent
system M. Todd, a professional engineer, is enployed by the
County as its Water Resources Manager. M. Brandenburg is a
bi ol ogi st enpl oyed by MIler, Legg & Associates, Inc., a
consulting firmenployed by the County. M. Lanb is a geol ogi st
enpl oyed by MacVicar, Federico & Lanb, Inc., a consulting firm
enpl oyed by the County. The County offered the follow ng pre-
mar ked Exhi bits, each of which was admtted into evidence (these
Exhibits were marked as “PBC Ex.” followed by the Exhibit nunber

and initialed by the undersigned): 3 (Secondary I|Inpact Analysis



Report); 5 (Cunul ative I nmpact Analysis Report); 6 (L-8 Basin
cunul ative inpact analysis aerial photo chart); 7 (Florida
panther telemetry location map); 8 (bald eagle nest activity
| ocation map); 11 (conposites of aerial and ground photos of
Mecca Property); 12 (conposite | apse photos of a conparative
mtigation area); 13 (conposite photos of wildlife utilization
of conparative mtigation areas); 14 (enl argenent of previously
identified exhibits 12 and 13); 15 (the Mecca Property’s
exi sting drainage pattern); 16 (the BRP proposed drai nage
pattern); 18 (site map for the Pal m Beach Aggregates); 19 (July
2004 Final Draft of the Conprehensive Evergl ades Restoration
Plan (CERP) for North Pal m Beach County, Part 1); 20 (sketch of
proposed BRP natural area); 21 (aerial photo with proposed Phase
1A area); 22A-E (resunes of the County’s wi tnesses); and 25
(letter fromBrian Barnett to M Bl akesl ee dated April 8, 2004).
The County offered, and subsequently withdrew, its pre-nmarked
Exhibit 29. The County did not offer its pre-marked Exhibits 1,
2, 4, 9, 10, 17, 23, 24, 26, 27, and 28.

The District presented the testinony of three of its
enpl oyees: Terri Bates, Danon Meiers, and M chael Voich.
Ms. Bates is the Departnent Director of Environmental Resource
Regul ation. M. Miers is the Deputy Director of Environnental
Resource Regulation. M. Voich is the Project Manager for CERP

Design and I nplenmentation. The District offered the foll ow ng



pre- mar ked Exhi bits, each of which was admitted into evidence
(these Exhibits were marked as “SFWWD Ex.” followed by the

Exhi bit nunber and initialed by the undersigned): 1 (the Staff
Report recomendi ng approval of the ERP with standard and
special conditions); 3 (the District’s entire permt file);

8 (letter from Enrique Tonmeu of Pal m Beach Aggregates to

Ms. Bates dated 9-29-04); 9 (potential secondary inpacts chart);
10 (conceptual mtigation options); 12 (Mecca Farns site and
regional facilities map); 13A and 13B (maps depicting
alternatives for the managenent of water in the L-8 Basin);

15 (an attachnment to a Board of Trustees agenda item pertaining
to an easenent/exchange/ determ nati on between Florida Fish and
Wl dlife Conservati on Comm ssion and Pal m Beach County for the
Corbett WIdlife Managenent Area (CWKR); 16 (techni cal
docunentation pertaining to mninmumflows and | evels for the
Nort hwest Fork of the Loxahatchee River); 21 (resume of M.
Bates); 22 (resume of M. Meiers); and 23 (resune of M. Voich).
The District did not offer its pre-marked Exhibits 2, 4, 5, 6,
7, 11, 14, 17, 18, 19, 20, and 24.

The Petitioners in DOAH Case No. 04-3064 presented the
testi nony of Joseph Schweigart (a retired enpl oyee of the
District and an expert in civil engineering, water resources
managenent, and CERP), M. Miers, D. Geg Braun (an

environnmental consultant), and Herb Zebuth (a retired Florida



Department of Environmental Protection enployee and an expert in
South Florida water resources). The Petitioners in DOAH Case
No. 04-3064 presented seven Exhi bits which were marked “P-64
Ex.” followed by the nunber and initialed by the undersigned.
P-64 Ex. 1 was the resune of M. Schweigart. P-64 Ex. 2 was an
email to M. Meiers. P-64 Ex. 3 was the resune of M. Braun.
P-64 Ex. 4 was the resunme of M. Zebuth. P-64 Ex. 5 was a
letter to Kathy LaMartina froman enpl oyee of the Florida
Departnent of Environnmental Protection dated June 18, 2001.
P-64-Ex. 6 was a power point presentation pertaining to CERP
P-64-EX. 7 was information pertaining to CERP. All of P-64
Exhibits were admtted into evidence with the exception of P-64
Ex. 5, which was rejected.

The Petitioners in DOAH Case No. 04-3084 presented the
testi nony of Al exandra Larsen and M ke Christensen, both of whom
are individuals who live in the vicinity of the proposed
project. The Petitioners in DOAH Case No. 04-3084 presented two
Exhi bits which were marked “P-84 Ex.” followed by the nunber and
initialed by the undersigned. P-84 Ex. 1 was a subpoena form
drafted by M. Silver.? P-84 Ex. 2 was a letter dated August 16,
2004, from Karen T. Marcus, Chairperson of the Pal m Beach County
Board of County Comm ssioners, to M. Silver and nenbers of the
Pal m Beach County Environnmental Coalition. P-84 Ex. 1 was not

moved i nto evi dence. P-84-Ex. 2 was admtted i nto evi dence.



At the request of the Petitioners and with no objection
from Respondents, a one-hour period for input fromnmenbers of
the public was conducted pursuant to Section 120.57(1)(b),
Florida Statutes. The follow ng persons nade conments during
the public input period: Sharon Waite, Daniel Larson, Kay
Gates, Barbara Susko, and Rosa Durando. No finding of fact
contained in this Recormended Order is based on the
comuni cati ons made during the public input period.

During the course of the formal hearing, the Respondents
stipulated that the Petitioners have standing to bring these
chal l enges to the ERP

Al so during the course of the formal hearing, Barry Silver,
a nanmed Petitioner in DOAH Case No. 04-3084, dism ssed hinself
as a party Petitioner to these proceedings.

On the nmotion of the District and wi thout objection,
of ficial recognition was taken by the undersigned of the
follow ng: Chapter 373, Florida Statutes; Florida
Adm ni strative Code Chapters 40E-4 and 40E-8; the BOR the
Central and Sout hern Florida Conprehensive Review Study, which
the parties referred to as the Yell ow Book; consent judgnent in
condemnati on proceedi ngs between the District and the Pal m Beach
Aggregates brought in circuit court in Pal mBeach County bearing
Case No. CA 03 0336AN, and consent judgnent in condemati on

proceedi ngs between the District and the Pal m Beach Aggregates



brought in circuit court in Pal mBeach County bearing Case
No. 502004 000669 MB AN.

A Transcript of the proceedings was filed on Novenber 8,
2004. Each party filed a Proposed Recommended Order, all of
whi ch have been dul y-consi dered by the undersigned in the

preparation of this Recommended Order.

FI NDI NGS OF FACT

THE PARTI ES

1. The Florida WIldlife Federation, Audubon Society of the
Ever gl ades, and Jupiter Farnms Environnental Council, Inc. (d/b/a
Loxahat chee River Coalition) are not-for-profit corporations in
exi stence prior to 2003 with nore than 25 nenbers in Pal m Beach
County. Pal m Beach County Environnental Coalition was forned in
1997 and is a private, county-w de, non-profit citizen's
organi zation. M. Ketter, M. Bell, M. Larson, and
M. Christensen are individuals affected by the proposed BRP.
The Respondents stipulated that the parties who renai ned
Petitioners after M. Silver’s withdrawal as a Petitioner have
standing to bring this proceeding.

2. The District, a public corporation existing by virtue
of Chapter 25270, Laws of Florida, 1949, operates pursuant to

Chapter 373, Florida Statutes, and Title 40E, Florida
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Adm ni strative Code, as a nultipurpose water nmanagenent district
with its principal office in Wst Pal mBeach, Florida.
3. The County is a duly-constituted governnental entity.

THE PROQIECT SI TE AND ADJACENT LANDS

4. The site of the project is generally referred to as the
Mecca Farns, which is a contiguous tract of 1,919 acres of | and.
At present, the Mecca Farns is used for farm ng and m ning
operations. There presently exists a permtted, SWM system on
the Mecca Farns that was first permtted in 1979, and has been
nodi fied fromtinme to time since then. The existing SWM system
includes 73 acres of ditches and a 272-acre above-ground
i mpoundnent ar ea.

5. The Mecca Farns site is |ocated wthin the C 18 Basin.

6. There are no jurisdictional wetlands or delineated
surface waters on the Mecca Farns.

7. The followi ng, which is taken fromthe Staff Report
(SFWWD Ex. 1), accurately describes the project site and its
adj acent | ands:

The project site consists of 1,919 acres
presently supporting an active orange grove
Wi th approximately 73 acres of associ ated
drai nage and irrigation ditches/canals and a
30-acre active sand mning operation. The
ditches/canals are presently maintained at
an el evation of approximately 17 feet
NGVD. [®] These ditches/canal s provide
dr ai nage conveyance to a 272-acre above-

ground i npoundnent | ocated in the northeast
corner of the site utilizing four (4) 22,000

11



gpm punps. The above- ground i npoundnent

di scharges to the west |leg of the C-18 Canal
via gravity discharge. Project site ditches
and canal s al so connect directly to the G 18
Canal through an 18,000 gpm punp. An
addi ti onal 224-acre agricultural area east
of the 1,919 acres of orange groves is
connected to and drains into the canal/ditch
systemon the project site. This adjacent
area was | eased fromthe adjacent | and owner
by the grove owner for use as row crops and
was connected to the grove canal/ditch
system for better control of drainage and
irrigation. The area is no |onger used for
row crops. There is also a small area on
the site that contains caretaker housing and
an equi pnent nmai ntenance building for the
orange groves. These facilities were
originally permtted in 1979 under Surface
Wat er Managenent Permit No. 50-00689-S and
subsequent nodifications. The citrus grove
and primary drainage facilities have been in
exi stence since the 1960s.

The Hungryl and Sl ough is | ocated north of
the project site, separated fromthe project
site by the G18 Canal. This area is
conprised primarily of publicly-owned
natural areas, including an area referred to
as Unit 11, which is owned in the majority
by Pal m Beach County. To the west is the
J.W Corbett WIdlife Managenent Area (CA\WAR)
owned and nanaged by the Florida Fish and
Wl dlife Conservation Conm ssion (FFWCC).

To the east, a large area of low-intensity
agricultural land exists under the ownership
of Charles Vavrus and within the Gty of
Pal m Beach Gardens. These |ands contain
extensive wetlands that are adjacent to the
Loxahat chee Sl ough to the east. The
Acreage, a low-density residential area, is
| ocated directly to the south of the project
site. The only access to the site at this
time is an unpaved extension of Sem nol e
Pratt-Whitney Road (SPW, connecting the
site at its southwestern corner to the

Acr eage.
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THE PROPOSED PROJECT

8. The subject application is for conceptual approval of
the SWM system for the BRP and for construction and operation of
Phase 1A of the project. Al of the proposed Phase 1A
construction will occur on the Mecca Farns site.

9. The followi ng, taken fromthe Staff Report, accurately
descri bes the proposed project:

The [BRP] is a phased multiple use
devel opnment pl anned for approximately 1,919
acres and will consist of |and uses rel ated
to science and technol ogy, biotechnol ogy,
bi onedi cal, and other related research and
devel opnent industries and manufacturi ng.
Addi tionally, proposed support and
conpl enentary | and uses include educational,
institutional, residential, conmercial, and
recreational facilities, along with
utilities and a |l arge created natural area.

THE PROPOSED SWM SYSTEM

10. The proposed SWM system wi || consist of several

i nterconnected | akes that will provide wet detention for storm
wat er runoff fromthe property site and from 39 acres of off-
site flows from SPW Road and a proposed Fl orida Power and Light
(FPL) Substation. The |lakes will collect, store, and treat the
runoff. The stormwater will pass through the | akes, through a
247-acre area referred to as the “Natural Area” (which will be
created as part of the mtigation plan), and discharged to the

C-18 Canal. To provide additional water quality treatnent,
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these lakes will include planted littoral zones and the southern
lake will include a filter marsh.

11. The Natural Area will, in subsequent construction
phases, be constructed on the western boundary of the Mecca site
with discharge to the G 18 canal, which is adjacent to the
northern boundary of the Mecca Farnms. The sout hern boundary of
the Natural Area will be the north boundary of the |ake that is
to be constructed on the southern end of the property. This is
the area that is available for use as a fl owway (which will be
di scussed in greater detail in a subsequent section of this
Recommended Order). The Natural Area will be a wetland type
systemthat will nove water slowy through that system providing
addi ti onal storage and water quality benefits prior to
di scharging through a gravity control structure into the C-18
Canal .

12. The C 18 Canal discharges to either the Northwest or
Sout hwest Fork of the Loxahatchee River, depending on how
structures are operated downstream Discharges travel in the
C- 18 Canal for approximately nine ml|es before reaching the
Loxahat chee Ri ver.

13. The existing SWM system for the Mecca Farns currently
di scharges to the G 18 Canal, as wll the proposed SWM system
The proposed project will not discharge to the CWA or the

Hungryl and Sl ough. The Grassy Waters Preserve and the
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Loxahat chee Sl ough are several nmles fromthe project site and
will not be affected by the project’s proposed activities.

14. The follow ng, which is taken fromthe Staff Report,
accurately descri bes the proposed SWM system

The proposed conceptual surface water
managenment system which will serve the
1,919-acre site will consist of site
grading, stormwater inlets and cul verts
which will direct all runoff to a series of
i nterconnected lakes for water quality
treatment and attenuation of the peak runoff
rate. Punps will control the runoff rate
fromthe devel oped site into the adjacent
onsite BRP natural area. The BRP natural
area will discharge into the C-18 canal via
a gravity control structure. The system has
been designed to acconmodate 39 acres of
off-site flows from SPW][Road] and a
proposed Florida Power and Light (FPL)
Substation. The existing control elevation
of the citrus grove is 17.0° NGVD. The
proposed control elevations are 18.0 NGVD
for the devel oped area and 19.0° NGVD for
the natural area. The control elevations
are being raised to provide a “step down” of
wat er el evations fromwetlands to the north,
west and east of the site (20.5 to 21.0")
to lower elevations to the south (17.0).

PHASE 1A CONSTRUCTI ON

15. The followi ng, which is taken fromthe Staff Report,
accurately describes the proposed Phase 1A construction:

The Phase 1A construction activities wl|
al l ow the applicant to proceed with | ake
excavation, clearing and site grading of 536
acres in the southern portion of the site.
No permanent buil dings or parking areas are
proposed at this time. Stormwater from
Phase 1A and the remai nder of the site, to
remain in agricultural use, will be treated

15



in the Phase 1A | akes and t hen punped into
the existing inpoundnent for additiona

water quality treatnment and attenuation
prior to discharging to the west |eg of the
C- 18 Canal via the existing weir structures.
The existing 18,000 gpm punp that connects
the on-site ditches and canals directly to
the C-18 Canal will remain, but will only be
used if the inpoundnent is full. (See
Speci al Condition No. 21). Approval of
Phase 1A authorizes the use of the existing,
previously permtted surface water
managenent facilities, therefore, the
previous permt no. 50-00689-S is superceded
by this permt.

The 224 acre agricultural area east of the
exi sting grove that is connected to the
grove canal/ditch systemw ||l be severed as
part of Phase 1A. The pipe connecting this
area will be renoved and portions of the
berm around this area will be regraded so
the area will sheetflow into the adjacent
pasture land’s canal/ditch systemas it did
previously [sic] to being connected to the
grove system

16. O the 536 acres involved in the Phase 1A
construction, 87 acres will becone | ake bottom and 449 acres
will remain pervious area, subject only to grading.

CONCEPTUAL APPROVAL

17. Pertinent to this proceeding, Florida Adm nistrative
Code Rul e 40E-4.021(5) defines the term “conceptual approval” to
mean an ERP issued by the District which approves a concept ual
master plan for a surface water managenent systemor a

m tigation bank.
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18. Florida Administrative Code Rul e 40E- 4. 305, pertains
to conceptual approvals and provides, in relevant part, as
fol | ows:

(1) Conceptual approvals constitute final
District action and are binding to the
extent that adequate data has been submtted
for review by the applicant during the
revi ew process.

(2) A conceptual approval does not
aut hori ze construction, alteration,
oper ati on, mai ntenance, renoval, or
abandonnent of a surface water nmanagenent
system or the establishnent and operation of
a mtigation bank

(4) For phased projects, the approval
process nust begin with an application for a
conceptual approval which shall be the first
permt issued for the project. An
application for construction authorization
of the first phase(s) may al so be included
as a part of the initial application. As
the permttee desires to construct
addi tional phases, new applications shall be
processed as individual or standard general
envi ronnental resource pernit applications
pursuant to the conceptual approval. The
conceptual approval, individual and standard
general permts shall be nodified in
accordance with conditions contained in
Chapters 40E-4 and 40E-40, F. A C

(5) Issuance of a conceptual approva
permt pursuant to Chapter 40E-4, F. A C
shall not relieve the applicant of any
requi rements for obtaining a permt to
construct, alter, operate, maintain, renove,
or abandon a surface water nanagenent system
or establish or operate a mtigation bank,
nor shall the conceptual approval permt
applicant be relieved of the District’s
i nformational requirenments or the need to
meet the standards of issuance of permts

17



pursuant to Chapters 40E-4 or 40E 40,
F.A C

PERM TTI NG CRI TERI A

19. In order to obtain an ERP, an applicant nust satisfy
the conditions for issuance set forth in Florida Admnistrative
Code Rul es 40E-4.301 and 40E-4.302. The conditions for issuance
focus on water quantity criteria, environnmental criteria, and
water quality criteria.

20. Florida Adm nistrative Code Rule 40E-4. 301 contains
the followng permtting conditions applicable to this
pr oceedi ng:

(1) In order to obtain a standard
general , individual, or conceptual approval
permt ... an applicant nust provide
reasonabl e assurance that the construction,
alteration, operation, nmaintenance, renoval,
or abandonnent of a surface water nmanagenent
system

(a) wll not cause adverse water quantity
i nmpacts to receiving waters and adj acent
| ands;

(b) w1l not cause adverse flooding to
on-site or off-site property;

(c) wll not cause adverse inpacts to
exi sting surface water storage and
conveyance capabilities;

(d) wll not adversely inpact the val ue
of functions provided to fish and wildlife
and |isted species by wetlands and ot her
surface waters;

(e) wll not adversely affect the quality
of receiving waters ...;

(f) wll not cause adverse secondary
i npacts to the water resources;

(g) wll not adversely inpact the
mai nt enance of surface or ground water
| evel s or surface water flows ...;

18



(h) wll not cause adverse inpacts to a
work of the District ...;

(i) wll be capable, based on generally
accepted engineering and scientific
principles, of being perforned and of
functioning as proposed;

(j) wll be conducted by an entity with
the sufficient financial, |egal and
adm ni strative capability to ensure that the
activity will be undertaken in accordance
with the ternms and conditions of the permt,
if issued; and

(k) wll conmply with any applicable
speci al basin or geographic area criteria
established in Chapter 40E 41 F. A C

21. Florida Adm nistrative Code Rule 40E- 4.302 provides
the follow ng Additional Conditions for |Issuance of Permts
applicable to this proceeding:

(1) In addition to the conditions set
forth in section 40E-4.301, F. A C., in order
to obtain a standard general, individual, or
conceptual approval permt under this
chapter or Chapter 40E-40, F.A C., an
appl i cant nust provi de reasonabl e assurance
that the construction, alteration,
oper ati on, mai ntenance, renoval, and
abandonnment of a system

(a) Located in, on, or over wetlands or
ot her surface waters will not be contrary to
the public interest, or if such an activity
significantly degrades or is within an
Qutstanding Florida Water, that the activity
will be clearly in the public interest, as
determ ned by bal ancing the foll ow ng
criteria as set forth in subsections 4.2.3
through 4.2.3.7 of the Basis of Review for
Envi ronnment al Resource Permt Applications
Wthin the South Florida Water Managenent
District:

(1) Whether the activity wll adversely
affect the public health, safety or welfare
or the property of others;
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(2) Wiether the activity will adversely
affect the conservation of fish and
wi I dlife, including endangered or threatened
species, or their habitats;

(3) Whether the activity will adversely
affect navigation or the flow of water or
cause harnful erosion or shoaling;

(4) Wether the activity will adversely
affect the fishing or recreational values or
mari ne productivity in the vicinity of the
activity;

(5) Wether the activity will be of a
t emporary or permanent nature;

(6) Wiether the activity will adversely
affect or will enhance significant
hi stori cal and archaeol ogi cal resources
under the provisions of Section 267.061,
F.S.; and

(7) The current condition and rel ative
val ue of functions being performed by areas
affected by the proposed activity.

(b) WIIl not cause unacceptabl e
currul ati ve inpacts upon wetl ands and ot her
surface waters as set forth in subsections
4.2.8 through 4.2.8.2 of the Basis of
Revi ew.

THE BASI S OF REVI EW

22. The District has adopted the BOR and incorporated it
by reference by Florida Adm nistrative Code Rul e 40E
4.091(1)(a). The standards and criteria found in the BOR are
used to determ ne whether an applicant has given reasonabl e
assurances that the conditions for issuance of an ERP have been
satisfied. Section 1.3 of the BOR provides, in part, as
foll ows:

: Compliance with the criteria
established herein [the BOR] constitutes a

presunption that the project proposal is in
conformance with the conditions for issuance

20



set forth in Rules 40E-4. 301 and 40E- 4. 302,
F. A C

WATER QUANTI TY

23. The term “control elevation” describes the |evel of
freshwat er wat er bodi es established by a SWM system The
exi sting SWM system has a control elevation of 17° NGVD. The
control elevation for the proposed | ake systemw || be raised to
18" NGVD, and the control elevation for the proposed Natural
Area will be raised to 19° NGVD. Raising the control elevations
will permt nore treatnent of stormwater prior to discharge and
will permit a nore controlled discharge. |In addition, raising
the control elevation will |essen seepage onto the project site
from adj acent wetl ands.

24. The Applicants provided reasonabl e assurances that the
proposed project will not cause adverse water quantity inpacts
to receiving waters and adj acent |ands, thereby satisfying the
criteria set forth in Florida Adm nistrative Code Rul e 40E-
4.301(a).

25. The Applicants provided reasonabl e assurances that the
proposed project will not cause adverse flooding to on-site or
off-site property, thereby satisfying the criteria set forth in
Fl ori da Adm nistrative Code Rul e 40E 4. 301(b).

26. The Applicants provided reasonabl e assurances that the

proposed project will not cause adverse inpacts to existing
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surface water storage and conveyance capabilities, thereby
satisfying the criteria set forth in Florida Adm nistrative Code
Rul e 40E- 4. 301(c).

VALUE OF FUNCTI ONS OF WETLANDS AND SURFACE WATERS

27. Florida Adm nistrative Code Rule 40E 4. 301(d),
requires the Applicants to establish that “. . . the
construction, alteration, operation, naintenance, renoval, or
abandonnent of a surface water managenment system. mo
wi || not adversely inpact the value of functions provided to
fish and wildlife and |isted species by wetlands and ot her
surface waters.” The District established that the term “val ue
of functions,” as used in the rule, refers to habitat and life
support functions. Because there are no wetlands or delineated
surface waters on the Mecca Farnms site, there are no direct
adverse inpacts to the functions that wetlands provide to fish
and wildlife. The Applicants have provi ded reasonabl e
assurances to denonstrate that the value of functions provided
to fish and wildlife and |isted species by wetlands and ot her
surface waters will not be adversely affected.

28. The existing project site does not contain nesting
areas for wetl and- dependent endangered or threatened wildlife
speci es or species of special concern. The potential for use of
the existing project site for nesting by such species is

mnimal. The existing project site does contain habitat for the
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Anmerican Alligator and foraging habitat for wadi ng birds and
birds of prey.

29. The primary foraging habitat on the existing site is
around the perinmeter of the existing 272-acre inpoundnent area
in the northeast portion of the site. The existing inpoundnent
will be replaced by on-site stormwater treatnent |akes and the
BRP Natural Area that w |l have shall ow banks planted wth
wet | and pl ant species conmon to the area. WIldlife is
opportuni stic; and wadi ng birds conmmonly feed in areas where
there is water, wetland vegetation and wetland plants. The end
result will be that the proposed project wll have nore and
better foraging habitat acreage than the existing site.

30. The Natural Area will provide a wetland buffer between
t he devel oped area and CWA that will prevent any adverse
i npacts both to the wetlands and other surface waters in CWA
and to the value of the functions those wetlands and ot her
surface waters provide to fish, wildlife, and |isted species.

31. The Natural Area will provide a wetland buffer between
t he devel oped area and Unit 11 that will prevent any adverse
i npacts both to the wetlands and ot her surface waters in Unit 11
and to the value of the functions those wetlands and ot her
surface waters provide to fish, wildlife, and |isted species.

32. There was no conpetent evidence that the proposed

project would inpact the ability of the Florida Fish and
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Wl dlife Conservati on Comr ssion to nmanage t he CWVA t hrough
control burns or otherw se, thereby adversely affecting the
diversity or abundance of fish and wildlife (including
endangered species and their habitats).

33. Petitioners attenpted to raise the issue of npbsquito
control in their Petitions and at the Final Hearing. The
al l egations pertaining to nosquito control were struck by the
District and Special Condition Nunber 26 was added before the
Petitions were referred to DOAH. Petitioners nmade no attenpt to
anend their Petitions and have not chal |l enged Speci al
Condition 26. The Addendumto Staff Report (SFWD Ex. 2)
contains the foll owi ng Special Condition Nunber 26: “Upon
submttal of an application for construction of any buil di ngs,
the permttee shall submit a nobsquito control plan for review
and approval by District Staff.” Since there will be no
bui | di ngs contai ning people or other facilities which would
encourage the use of nosquito spraying, it is appropriate for
the nosquito control condition to apply to only future phases of
constructi on.

34. There was no conpetent evidence of inpacts
attributable to pesticides associated with the application for
the SWM system or for Phase 1A construction and operation that
woul d adversely affect the diversity or abundance of fish and

wildlife including endangered species and their habitats.
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35. The Applicants have satisfied the criteria set forth
in Florida Adm nistrative Code Rule 40E 4. 301(d).

WATER QUALITY

36. The primary concern during Phase 1A construction wl]l
be erosion control. Best Managenent Practices (“BMPs”) are
operational and design elenents used to either elimnate or
reduce the anount of pollutants at the source so they do not get
into a SWM system or nove downstream To contain erosion in
Phase 1A, the Applicants will use the foll ow ng BMPs:

Silt screens and turbidity barriers within
exi sting ditches and around the perineter of

property.

Pl anned construction sequencing to reduce
novenent and stock piling of material;

Sl ope stabilization and seedi ng or sodding
of graded areas; and

Cont ai nment of construction materials with
ber ns.

37. Al erosion and turbidity control nmeasures will remain
in place until the conpletion of the on-site construction and
approval by the District’s post-permt conpliance staff.

38. The Applicants provided reasonabl e assurances that the
proposed Phase 1A construction activities will not adversely
i npact the quality of receiving waters and that those activities
will not violate State water quality standards.

39. Section 5.2.1, BOR requires that a SWM system provi de

wet detention for the first one inch of runoff. The proposed
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SWM system wi || provide wet detention for one and one-hal f
i nches of runoff.

40. The Applicants provided reasonabl e assurances to
denonstrate that the technical criteria in the BORw Il be net.
Under Section 1.3 of the BOR, conpliance with the criteria in
the BOR constitutes a presunption that the Proposed Project is
in conformance wth the conditions for issuance. This
presunption was not rebutted by the Petitioners.

41. The | ake systemw |l include planted littoral zones to
provi de additional uptake of pollutants. A filter marsh is al so
included in the southern |l ake. Al of the stormwater runoff
fromthe |akes will pass through the filter marsh, which will be
planted with wetland plants. The filter marsh will provide
addi ti onal polishing of pollutants, uptake, and filtering
through the plants. The discharge will then go into the BRP,
which will provide the discharge additional uptake and
filtering.

42. BMWPs utilized during the Operations and M ntenance
phase will include regular mai ntenance inspections and cl eani ng
of the SWM system street-sweeping, litter control prograns,
roadway mai ntenance inspections and repair schedul e, nunici pal
waste col l ection, pollution prevention educati on prograns,
pesticides, herbicides and fertilizer storage, and application

training and education. The littoral zones, filter marsh, BRP
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natural area, and BMPs were not included in the water quality
cal cul ati ons and are over and above rul e requirenents.

43. The Applicants provi ded reasonabl e assurances to
denonstrate that the proposed project will not adversely affect
the quality of receiving waters. Therefore, Rule 40E-
4.301(1)(e), F.AC., will be satisfied and water quality
standards will not be violated.

HAZARDOUS SUBSTANCES

44. Pursuant to Section 5.5.5 of the BOR commercial or
i ndustrial zoned projects shall provide at |east one-half inch
of dry detention or retention pretreatnment as part of the
required retention/detention, unless reasonabl e assurances can
be offered that hazardous materials will not enter the project's
SWM system  The Addendumto Staff Report reflects the follow ng
Special Condition 25 pertaining to hazardous materi al s:
Upon submittal of an application for
construction of comercial or industrial
uses the permttee shall submt a plan that
provi des reasonabl e assurances t hat
hazardous materials will not enter the
surface water nmanagenent system pursuant to
the requirenents of section 5.2.2(a) of the
Basi s of Review
45. Applicable permtting criteria does not require the
Applicants to present a hazardous substances plan at this point

because no facilities that will contain hazardous materials are

part of the Phase 1A construction.
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SECONDARY | MPACTS

46. Florida Adm nistrative Code Rule 40E-4.301(1)(f) and
Section 4.1.1(f) of the BOR require an applicant to provide
reasonabl e assurances that the proposed activities will not
cause adverse secondary inpacts to the water resources. A
secondary inpact is an indirect effect of a project resulting in
adverse effects to wetlands or other surface waters. The
District considers those adverse effects that would not occur
"but for" the activities that are closely linked and causally
related to the activity under review. This standard is
di scussed further in the Conclusions of Law section of this
Recomrended Order.

47. The County’s Exhibit 3 is a secondary inpact analysis
identifying the secondary inpacts that nmay potentially result
fromthe proposed project. These inpacts are: 1) the w dening
of SPW Road; 2) the construction of an FPL substation; 3) the
extensi on of PGA Boul evard; and 4) the potential relocation of a
runway at North County Airport.

48. The secondary inpact analysis perforned pursuant to
the Uniform Mtigation Assessnent Method (UMAM contained in
Fl ori da Adm nistrative Code Chapter 62-345 reflects that up to
153. 3 acres of wetlands may be partially or conpletely inpacted
by these secondary inpacts, resulting in approximately 71.21

units of functional |loss. Were future activities are expected
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to directly inpact wetlands, secondary inpacts were assessed
based on the loss of all current functional value within the
direct footprint of that activity. Additionally, an assessnent
was conducted to determ ne the degree of partial functional |oss
where inpacts beyond the footprint of these activities are
anti ci pat ed.

49. SPWRoad is an existing dirt road which is in the
County's five-year road plan to widen as a four-I|ane paved road.
Because the wi dening of the existing dirt road to a four-I|ane
paved road is part of the five-year road plan, the inpacts of
that widening are not attributable to the subject project.
However, as part of the proposed project, it is proposed to
wi den SPW Road to a six-lane paved road. The additional inpacts
associated with the widening fromfour to six lanes will be
caused by, and are linked to, the proposed project. These
i npacts anmpunt to approximately 2.2 acres.

50. The FPL substation, which is proposed to service the
proposed project, may result in 1.6 acres of potential direct
inpacts to wetlands. In addition, 1.0 acre of potenti al
i ndirect secondary inpacts may occur to wetlands that are not
going to be dredged and filled. Those indirect secondary
i npacts may have sone adverse inpact on the functional value to

those wetl ands for wildlife utilization.
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51. The extension of PGA Boulevard to the Mecca Farns site
has the potential to result in 45.6 acres of direct inpacts to
wet | ands and 56.6 acres of indirect secondary wetland i npacts
which will not be dredged or filled, but will be in close
proximty to the road. The secondary inpact assessnent for PGA
Boul evard assuned the incorporation of wildlife crossings to
mnimze habitat fragnentation

52. If the airport runway needs to be shifted, potenti al
direct wetland inpacts to an additional 22.7 acres nmay occur.
Indirect inpacts to 23.6 acres of wetlands in close proximty
could al so occur. Runway relocation may or may not be necessary
due to the PGA Boul evard extension; however, the analysis
assuned the need for the relocation.

53. Each of the projects |isted above as potenti al
secondary inpacts will require a separate construction and
operation permt fromthe District. The issuance of this permt
does not in any way guarantee the issuance of permts for any of
these identified potential secondary inpacts.

M TI GATI ON PLAN

54. The Applicants provided a conceptual mtigation plan
using UMAM t o denonstrate how potential secondary inpacts could
be offset. Mtigation options have the potential to provide
nore than twi ce the functional gain than the functional |oss

fromthe identified secondary inpacts.
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55. The conceptual mtigation options include:
194 acres of the land that had been
acquired for future mtigation needs in Unit
11é27 acres of the BRP natural area.
32.6 acres in the southern | ake wetl| and
al ong with proposed upl and habitat.
56. Sufficient mtigation is available in these options to
of fset the potential secondary inpacts.
57. The mtigation for the four potential secondary
inmpacts is not required to be inplenmented now because the
i npacts are not occurring now. Section 4.2.7 of the BOR
requires that the District consider those future inpacts now and
that a conceptual mtigation plan be provided to denonstrate and
provi de reasonabl e assurances that those inpacts, in fact, can
be offset in the future.
58. The Governor and Cabinet sitting as the Board of
Trust ees consi dered and approved a request for public easenent
of approximtely 30 acres to use a portion of CAWA for SPW Road,
an FPL substation, and the |land area that nay be needed by
District in the future for the connection to the flow-way. As
consideration in exchange for the public easenent over 30 acres,
the County will transfer fee sinple title of 60 acres to the
St at e.

59. This public easenment also provides a benefit for CERP

as it includes the small portion that the District is going to
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need for its future CERP project to connect to the flow-way on
t he proposed project site.

60. The Applicants provi ded reasonabl e assurances that
mtigation will offset secondary inpacts to wetlands and ot her
surface waters.

UNI DENTI FI ED SECONDARY | MPACTS

61. Testinony at the final hearing raised a question as to
whet her there is nesting or roosting by listed wading bird
species in adjacent off-site wetlands outside the eastern
boundary of the project site. Evidence was inconclusive on
nesting or roosting in these areas.

62. Because the status of adjacent |isted wading bird
nesting or roosting is uncertain, the District suggested inits
Proposed Recommended Order that a special condition requiring a
wildlife survey prior to construction near the eastern project
boundary be added to the permt as foll ows:

Prior to application for construction
wi thin 1000 feet of the eastern boundary of
t he above-ground i npoundment, the applicant
shall conduct a wildlife survey to identify

any nesting or roosting areas in the
adjoining off-site wetlands utilized by

listed species of wading birds. |[If such
nesting or roosting areas are found the
permttee shall, if determ ned necessary by

the District, incorporate additional buffers
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or other appropriate neasures to ensure
protection of these wetland functions.

63. The District represented in its Proposed Reconmended
Order that the County has no objection to adding the foregoing
condi ti on.

CUMULATI VE | MPACTS

64. Pursuant to Section 373.414(8), Florida Statutes, the
District is required to consider cunul ative inpacts upon
wet | ands and ot her surface wat ers delineated in Section
373.421(1), Florida Statutes, within the sane drai nage basin.
Cumul ative inpacts are the sunmation of unmtigated wetl and
i mpacts within a drai nage basin. The cunul ative inpact analysis
i s geographically based upon the drai nage basi ns described in
Figure 4.2.8-1 of the BOR  Cunul ative inpacts are unacceptabl e
when they would result in unacceptable adverse inpacts to the
functions of wetlands and surface waters within a drai nage
basi n.

65. There are no wetlands or other surface waters
del i neated pursuant to Section 373.421(1), Florida Statutes, on
the Mecca Farnms site. Therefore, no cunul ative inpacts are
created by the direct inpacts of the project.

66. Cunul ative inpacts may be created by a project's

secondary inpacts. |If a wetland inpact has been appropriately
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mtigated on-site within the drai nage basin, there is no
residual inpact, and therefore no cunul ative inpact.

67. The PGA Boul evard extension, a portion of the SPW Road
wi deni ng, and the airport runway relocation are |ocated within
the C-18 Basin. The proposed mtigation options are all |ocated
in the G18 Basin and will offset those inpacts. Those
potential secondary inpacts are considered to neet the
cunul ative inpact requirenments of Section 373.414(8), Florida
Statutes. The Applicants provided reasonabl e assurances t hat
t he proposed project will not result in cumulative inpacts to
the C-18 Basin.

68. The FPL substation is located within the L-8 Drainage
Basin. The majority of the SPW Road expansion is |located within
the C-18 Basin, but a portion is |ocated on the basin |ine
between the G 18 Basin and the L-8 Basin. Because the
mtigation for the L-8 inpacts are proposed in a different
basin, the Applicants were required to conduct a cunul ative
i npact analysis for the L-8 Basin inpacts. Based on the Florida
Land Use Cover C assification System there are 43,457 acres of
freshwater wetlands within the L-8 Basin. Approxinmately 41, 000
acres of the wetlands in L-8 Basin are in public ownership.

This total constitutes approximately 95 percent of all the
wetlands in the L-8 Basin. Public ownership of these wetl ands

provide a high |l evel of assurance that these |lands wll be
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protected in perpetuity. The Respondents established that
proposed mtigation can fully offset the potential inpacts from
t he SPW Road expansion and the FPL substation and the

approxi mately four acres of inpacted wetlands in the L-8 Basin.
The Applicants provided reasonabl e assurances that there are no
unaccept abl e adverse cunul ative inpacts on the L-8 Basin.*

GROUND WATER FLOWS5, SURFACE WATER FLOWS5, AND
M Nl MUM FLOWS AND LEVELS

69. Florida Adm nistrative Code Rule 40E 4.301(1)(9)
requires an applicant to provide reasonabl e assurances that the
proposed activity will not adversely inpact the maintenance of
surface or ground water |evels or surface water flows
est abl i shed pursuant to Section 373.042, Florida Statutes.

70. The term "nmai ntenance of surface and groundwat er
| evel s or surface water flows" in Florida Adm nistrative Code
Rul e 40E-4.301(1)(g) neans that a project will not adversely
i npact the maintenance of surface water flows that contribute to
nmeeting the mnimumflow for the water body. An adverse inpact
to the mai ntenance of surface or groundwater |evels or surface
wat er fl ows may occur when a project discharging to a water body
with a designated mninmumflow |l evel is proposed to be diverted.

71. An analysis was done to conpare the peak di scharge
rate fromthe existing SWM system on the Mecca Farns site with

t he projected peak discharge rate fromthe proposed SWM syst em
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The anal ysis showed that the peak discharge rate under the
proposed systemw || be less than that of the existing system
That result was expected since the proposed systemw || have

hi gher control elevations, which, as noted above, will provide
better treatnent and permt a better control of the discharge
into the C-18 Canal. Under the existing SWM system storm event
water in a dry period is frequently stored in the existing

i mpoundnent for future irrigation purposes. Under the proposed
SWM syst em such storm event water will be di scharged downstream
which will benefit those downstream areas during dry periods.
The proposed systemw || also provide better control over pulse
di scharges during heavy storm events.

72. The Applicants provided reasonabl e assurances that the
proposed activities will not adversely inpact the maintenance of
surface or ground levels or surface water flows as required by
Fl ori da Adm nistrative Code Rule 40E 4.301(1)(9Q).

THE DI STRI CT’ S OBJECTI VES

73. Sections 373.414 and 373.416, Florida Statutes,
require an applicant to provide reasonabl e assurances that a
regul ated activity will not be harnful to the water resources
and will not be inconsistent with the overall objectives of the
District.

74. Congress initially authorized the Central and Sout hern

Florida (“C&SF") Project in 1948. Thereafter extensive work was
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undertaken pertaining to flood control; water supply for
muni ci pal , industrial, and agricultural uses; prevention of
saltwater intrusion; and protection of fish and wildlife. The
wor k included construction of a primary system of 1000 m | es
each of |evees and canals, 150 water-control structures, and 16
maj or punp stations. Unintended consequences of the C&SF
Proj ect have included the irreversible |oss of vast areas of
wet | ands, including half of the original Evergl ades; the
alteration in the water storage, timng, and fl ow capacities of
nat ural drai nage systens; and the degradation of water quality
and habitat due to over-drainage or extrene fluctuations in the
timng and delivery of fresh water into the coastal wetlands and
estuari es.

75. 1n 1992, Congress authorized the C&SF Proj ect
Conpr ehensi ve Review Study, which is generally referred to as
the “Restudy.” The objective of the Restudy was to reexam ne
the C&SF Project to determne the feasibility of nodifying the
project to restore the South Florida ecosystem and provide for
the other water-related needs of the region, such as water
supply and fl ood protection.

76. In April 1999, the U S. Arny Corps of Engi neers issued
the Central and Southern Florida Project Conprehensive Review
Study Final Integrated Feasibility Report and Programmatic

Environnental |npact Statenent (“Restudy Report”). The Restudy
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Report recommends a conprehensive plan for the restoration,
protection, and preservation of the water resources of Central
and South Florida. The resulting plan is known as CERP.

77. The North Pal m Beach County Part | project, which
i ncl udes restoration of the Northwest Fork of the Loxahatchee
River (“NWLR’), is a conponent of CERP.

78. The successful conpletion of CERP and the successful
restoration of the NWFLR are high-priority objectives of the
District.

79. The Loxahatchee River is an inportant feature of the
South Florida ecosystem nationally and internationally unique,
and an inportant natural and econom c resource. Rules
pertaining to MFL for the NWLR and for the recovery of the
NWFLR are found at Florida Adm nistrative Code Rul e 40E-8.011
40E- 8. 221(4); and 40E 8.421. Recovery goals, which are not
presently being nmet, have been established; and strategies to
nmeet those goal s have been identified.

80. The Mecca Farns site is |located within the boundaries
of the CERP North Pal m Beach County Part | project and has the
potential to affect CERP and the restoration of the NWLR

8l. Projects that potentially would affect or would be
within or adjacent to a CERP project are evaluated on a case- by-
case basis to determ ne whether a proposed project would not be

i nconsistent with CERP and other District objectives.
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82. There was a di spute between Respondents and
Petitioners as to whether the proposed project was inconsistent
wth the District’s objectives, including CERP and its goals
pertaining to the restoration of the NWFLR  Petitioners contend
that the District has insufficient evidence that the Mecca Farns
will not be needed for the construction of a reservoir. That
contention is rejected. The greater weight of the credible
evi dence established that sufficient storage is available at a
superior site known as the Pal m Beach Aggregates (PBA) site in
the L-8 Basin, which is a unique geological site that wll
provi de i n-ground storage of water.?

83. Water fromthe PBA storage site can be conveyed to the
NWFLR to increase dry season flows. Witer can be stored at the
PBA site in the wet season to prevent potentially damagi ng high
flows.

84. The L-8 Basin, which is adjacent to the G 18 Basi n,
receives nore water during the wet season than it uses. This
nmeans that at present a significant amount of water nust be
di scharged to tide (lost) during the wet season to provide for
flood protection in this area.

85. As envisioned, the water currently lost to tide could
be stored at the PBA site for use during the dry season. By
conbining the water storage in the L-8 Basin with connective

flow-ways to the C-18 Canal, water demands within the C-18
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Basin, including the NWFLR, can al so be nmet by the PBA storage
site.® An increase in freshwater flows to the NWFLR wi | | further
the District’s restoration goals for the NWLR

86. Storage at PBA has regional benefits for other
significant natural areas because it will provide additiona
flows to the Loxahatchee Sl ough and G assy Waters Preserve.
Those additional flows will further the District’s CERP goals.

87. Since Cctober of 2003, County staff and the District’s
ERP staff have coordi nated review of the subject project with
the District’s CERP Pl anni ng and Federal Projects Division and
other District staff working on projects in this region. The
County asked the District to determne if the Mecca Farns’ site
could in some way acconmodate CERP objectives, and three
alternatives were considered: 1) no action; 2) a reservoir; and
3) a flow-way. As opposed to a reservoir, the nore val uable and
the nore practical, use of the Mecca Farns site would be as part
of the systemto convey the stored water to the areas that woul d
nost benefit fromits discharge. The proposed flowway in the
BRP Natural Area would be an integral part of that conveyance
system and woul d provide the District with greater flexibility
in managi ng and directing the discharge of the water stored at
the PBA site.

88. Prior to the devel opnent of the flowway concept as

part of the proposed devel opnment, CERP identified a single route
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to take water from PBA to the NWFLR.  The flowway w || provide
an additional route fromPBA to the NWFLR. That additi onal
route wll provide the District with greater operational
flexibility. The flow-way will conplenent the L-8 Basin flow
way and hel p reduce peak flows to the NWFLR and the Estuary.

The flowway al so provides a potential route allow ng excess

wat er to be brought back fromthe C-18 Basin to the PBA site for
storage. There are no other potential routes that allow water
to be directed fromthe C-18 Basin in the wet season to the PBA
site.

89. The flowway provides a feature that was not part of
the CERP original plan and is therefore an unantici pated benefit
for CERP.

90. The Applicants provided reasonabl e assurances that the
proposed project is not inconsistent with the District’s
obj ecti ves.’

CONCLUSI ONS OF LAW

91. The Division of Administrative Hearings has
jurisdiction over the subject matter of and the parties to this
consol i dated proceedi ng pursuant to Sections 120.569 and
120.57(1), Florida Statutes.

92. This is a de novo proceedi ng designed to formnul ate

final agency action. See Ham Iton County Bd. of County Conirs

v. State Dep’'t. Environnental Reg., 587 So. 2d 1378 (Fla. 1st
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DCA 1991); Dep’t. of Transportation v. J.WC., Inc., 396 So. 2d

778 (Fla. 1st DCA 1981); and § 120.57(1)(k), Fla. Stat.

93. The Petitioners in DOAH Case No. 04-3084 argue that
t he subject permts cannot be issued because the Applicants
failed to establish either their interest in the Mecca Farns
site, whether that interest is by contract or deed. The
argunent was not raised in the Petition filed in DOAH Case
No. 04-3084, nor was it argued by Petitioners at the final
hearing. The argunment is rejected because it fails to cite the
authority on which the argunment is based and because such an
argunent cannot be made for the first time in a Proposed
Recommended Order. See Fla. Admin. Code R 28-106.201(2) and

Br ookwood Ext ended Care Center of Honestead, L.L.P. v. Agency

for Health Care Adnmin., 870 So. 2d 834 (Fla. 3d DCA 2003).

94. Petitioners alleged and attenpted to present evidence
that the ERP shoul d be deni ed because other alternate sites
exi sted that would in their opinions be better suited for the
BRP. The District does not have the authority to consider
alternative sites when reviewing an ERP Permt. Admnistrative
agencies are creatures of statute and can exercise only those

powers conferred by statute. See Ocanpo v. Dep't of Health, 806

So. 2d 633 (Fla. 1st DCA 2002). The District possesses no
i nherent power and can only do what it is authorized to do by

the Legislature. See State, Bd. of Trustees v. Day Cruise
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Ass'n, Inc., 794 So. 2d 696 (Fla. 1st DCA 2001). Consequently,

evi dence of alternative sites was excluded on the grounds of
rel evance.

95. Respondents have the burden to prove by a
preponderance of the evidence that the Applicants provided
reasonabl e assurances that the conceptual permt for the
proposed SWM system and t he Phase 1A construction are consi stent
with applicable permtting criteria. Respondents also have the
burden to prove by a preponderance of the evidence that the
Appl i cants provi ded reasonabl e assurances that that the proposed
activity would not be inconsistent with the overall objectives

of the District. See J.WC., supra, 396 So. 2d at 787.

96. A “preponderance” of the evidence neans the greater

wei ght of the evidence. See Fireman's Fund | ndemity Co. v.

Perry, 5 So. 2d 862 (Fla. 1942). *“Conpetent” evidence nust be
rel evant, material and otherwise fit for the purpose for which

it is offered. See Gainesville Bonded Warehouse v. Carter, 123

So. 2d 336 (Fla. 1960), and Duval Uility Co. v. FPSC, 380 So.

2d 1028 (Fla. 1980). "Substantial" evidence nust be sufficient
to allow a reasonable mnd to accept the evidence as adequate to

support a conclusion. See Degroot v. Sheffield, 95 So. 2d 912

(Fla. 1957), and Agrico Chemcal Co. v. Fla. Dept. of

Envi ronnental Regul ation, 365 So. 2d 759 (Fla. 1st DCA 1978).
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97. The standard for an applicant's burden of proof is one
of reasonabl e assurances, not absol ute guarantees, that the
applicable conditions for the issuance of a permt have been
sati sfi ed.

98. Reasonabl e assurance contenpl ates a substanti al
i kelihood that the project will be successfully inplenented.

See Metropolitan Dade Co. v. Coscan Fla., Inc., 609 So. 2d 644,

(Fla. 3d DCA 1992).
99. The issuance of a permt nust be based solely on

conpliance with applicable permt criteria. See Council of

Lower Keys v. Toppino, 429 So. 2d 67 (Fla. 3d DCA 1983).

100. If an applicant presents a prinma facie showi ng of

entitlenment, the burden shifts to the party opposing the

i ssuance of the permt to refute the prina facie show ng by

conpetent evidence that reasonabl e assurances have not been
provi ded. Such evidence cannot be nerely specul ative.

101. Wth the exception of the unidentified secondary
i npacts discussed in paragraphs 61, 62, and 63 of this
Recommended Order, it is concluded that the Applicants have
provi ded reasonabl e assurances that all applicable permtting
criteria set forth in Florida Adm nistrative Code Rul es 40E
4.301 and 40E. 4. 302 and the BOR have been net.

102. There are no wetlands on the project site. The

di tches and i npoundnent on the property were constructed for
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stormwater treatnent and are operated solely for storm water
treatnment as defined in Florida Adm nistrative Code Rul e 40E-

4. 0515 under a valid permt issued pursuant to Florida

Adm ni strative Code Rule 40E-4. Consequently, Mecca Farns’
surface waters are exenpt fromthe specified review criteria set
forth in Florida Adm nistrative Code Rul e 40E-4. 0515.

103. Pursuant to Florida Adm nistrative Code Rul e 40E
4.302(1)(f) and Section 4.1.1(f) of the BOR, an applicant nust
conduct a secondary inpacts analysis and nust provi de reasonabl e
assurances that the regulated activity “wll not cause adverse
secondary inpacts to water resources.” Secondary inpacts are
general ly described as inpacts that occur outside the direct
footprint of the project, but which are closely |inked and
causally related to the activity to be permtted. A close cause
and effect relationship nust exist between an all eged i npact and
the project in order for it to be considered as a secondary
i mpact. There nust be a "but for" relationship. dosely Iinked
and causally related neans “but for this activity taking pl ace,
this cause and effect would not occur.” The secondary inpacts
test then, by its very definition, cannot be specul ative or
consi st of unproven allegations. There nust be a direct cause

and effect relationship. See del Canpo v. State Departnent of

Envi ronment al Regul ation, 452 So. 2d 1004 (Fla. 1°' DCA 1984);

Deep Lagoon Boat Club, Ltd., v. Sheridan, 784 So. 2d 1140 (Fl a.
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2d DCA 2001); and Conservancy Inc. v. A Vernon Al en Builder,

Inc., 580 So. 2d at 772, rev. denied. 591 So. 2d 631 (Fla.

1991).

104. Petitioners contend that potential future devel opnent
of the nei ghboring Vavrus property should be considered a
secondary inpact of the proposed project. Petitioners failed to
prove that contention by conpetent evidence. There was no
evi dence that any potential devel opnment on the Vavrus property
wll be closely |inked and causally connected to the Scripps’
construction, and there was no evidence that future devel opnment
on the Vavrus property would not occur but for the construction
of the proposed project. |If or when the Vavrus property is
devel oped, it wll require its own ERP and ot her necessary
permts.

105. Evidence should be excluded as irrel evant unless it
can be shown to be “very closely linked and causally related” to
measurabl e viol ations of state environnmental standards. De
mninms or renotely related secondary inpacts will not be
considered in the secondary inpacts analysis. See Section
4.2.7, BOR

106. Respondents established that secondary inpacts were
appropriately analyzed. Pursuant to Section 4.2.7, BOR, if
secondary inpacts cannot be prevented, the applicant nmay propose

mtigation to offset the inpacts. Respondents established that
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the proposed mitigation plan offers adequate mitigation to
of fset these secondary inpacts. The applicants therefore
provi ded the required reasonabl e assurances to establish that
the project will not result in adverse closely |linked and
causal ly rel ated secondary inpacts for which mtigation has not
been provi ded.

107. Cumul ative inpacts are those created by the
cunul ative effects of simlar future projects within the sane

drai nage basin. See Cal oosa Property Omers' Ass'n., Inc. v.

Dep't of Envtl. Reg., 462 So. 2d 523 (Fla. 1st DCA 1985).

108. Section 373.414(8)(a), Florida Statutes, provides:
The governing board . . . in deciding
whet her to grant or deny a permt for an
activity regulated under this part shal
consi der the cunul ative inpacts upon surface
water and wetlands . . . within the sane
drai nage basin .

109. Cumul ative inpacts are the sumof any adverse inpacts
to wetl ands and other surface waters attributable to the project
whi ch have not been fully offset within a drai nage basin,

i ncl udi ng consi deration of past inpacts and reasonably
antici pated future inpacts.

110. The four secondary inpacts delineated in the Findings
of Fact section of this Recormended Order may affect wetlands or

other surface waters, and thus those nust be consi dered under

the cunul ative inpact requirenents of Section 373.414(8)(a),
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Florida Statutes. No other cumul ative inpacts need to be
anal yzed.

111. The cumul ative i npact anal ysis exam nes inpacts
within the same drainage basin. Al inpacts, whether direct or
secondary, will be fully offset by mtigation for the C-18
basin. Consequently, there will be no cunulative inpacts to the
C-18 basin. See § 373.414(8)(b), Fla. Stat.

112. There remain secondary inpacts in the L-8 Basin that
were not offset by mtigation in that basin. The District’s
curul ative inpacts anal ysis presunmes that a particular basin (in
this case the L-8 Basin) can tolerate only so nuch | oss of
wet |l and function before there is a significant adverse basin
inmpact. If the inpacts reach that |evel, they are consi dered

unacceptable. See Broward County v. Wiss, 2002 W. 31125094, 11

(DOAH). If a project’s cunulative inpacts are unacceptabl e,

t hey must be reduced so that the inpacts can be equitably

di stributed anong the applicant and prospective applicants, such
that there would not be significant adverse or unacceptabl e
cunmul ative inpacts when the basin is fully devel oped.

113. Pursuant to Section 4.2.8.1, BOR, cunulative inpacts
are consi dered unacceptabl e when the proposed systens consi dered
in conjunction with the past, present, and future activities
would result in a violation of state water quality standards or

significant adverse inpacts to functions of wetlands or other
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surface waters within the same drai nage basi n when consi deri ng
t he basin as a whol e.

114. As the Findings of Fact indicate, two of the four
secondary inpacts are located in the L-8 Basin. The vast
majority of the wetlands in that basin are in public ownership.
Consequently, the District correctly concl uded that the
activities would not result in a violation of state water
qual ity standards or significant adverse inpacts to functions of
wet | ands or other surface waters wthin the sane drai nage basin
when the L-8 Basin was considered as a whol e.

115. Section 373.414(1), Florida Statutes, requires
applicants to provide reasonabl e assurances that an “activity
in, on, or over surfaces water or wetlands, as delineated in
Section 373.421(1), Florida Statutes, is not contrary to the
public interest. The public interest test requires a
consi deration and bal ancing of seven listed criteria.

116. The public interest test is |limted in scope to only
the seven factors set forth in Section 373.414(1)(a), Florida
Statutes. The application of the public interest test does not
i nvol ve consi deration of non-environnmental factors other than
t hose expressly set forth in the statute such as navi gation or
preservation of historical or archaeol ogical resources.
Specifically, traffic concerns, congestion, quality of rural

life, and school overcrowding are not within the seven factors
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contained in Section 373.414(1)(a), Florida Statutes. See Van

Wagoner v. Fla. Dep't of Transp., 18 F.A L.R 2277, 2285-88 (DEP

1996) .

117. Respondents established by conpetent and substanti al
evidence that the four potential secondary inpacts wll not be
contrary to the public interest.

118. The Applicants provided reasonabl e assurances that
the proposed activities will not be inconsistent with the
objectives of the District as required by Sections 373.414(1)
and 373.416(1), Florida Statutes.

119. Section 373.414(1), Florida Statutes, does not
specify District objectives. The evidence established that a
hi gh-priority objective of the District is the successful
i mpl enentati on of CERP, which includes goals pertaining to the
restoration of the NWLR

120. After the overall objectives of the District for a
specific geographic area are identified, the CERP project plans
nmust be exam ned to determne if the specific property covered
by the permt application is identified within or adjacent to

pl anned CERP conponents or CERP study areas.
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121. The next step is then for the applicant to
denonstrate that the proposed activities are not inconsistent
with the overall objectives of the District.

122. Respondents net their burden of establishing that
reasonabl e assurances that the activities will not be
i nconsi stent with the overall objectives of the D strict had
been provi ded.

123. Petitioners did not refute the evidence that
reasonabl e assurances have been provi ded.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
Law, it is RECOMENDED that the District issue the subject ERP
for the conceptual approval of the SWM system for the BRP and
t he Phase 1A construction and operation subject to the general
and special conditions set forth in the Staff Report and the
Amended Staff Report. It is further RECOVWENDED t hat the
District add the follow ng special condition:
Prior to application for construction

within 1000 feet of the eastern boundary of

t he above-ground i npoundnent, the applicants

shall conduct a wildlife survey to identify

any nesting or roosting areas in the
adjoining off-site wetlands utilized by

listed species of wading birds. |[If such
nesting or roosting areas are found the
permttee shall, if determ ned necessary by

the District, incorporate additional buffers
or other appropriate neasures to ensure
protection of these wetland functions.
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DONE AND ENTERED this 3rd day of Decenber, 2004, in

Tal | ahassee, Leon County, Florida.

(D i

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 3rd day of Decenber, 2004.

ENDNOTES
" Unl ess otherwi se noted, all statutory references are to
Florida Statutes (2004) and all rule references are to the
version of the rule published in the Florida Adm nistrative Code
as of the date of this Recommended Order

2/ On Septenmber 17, 2004, a Notice of Hearing was entered
schedul i ng these consolidated proceedings for formal hearing on
Cct ober 12, 2004. On Septenber 29, 2004, a continuance was
granted (occasioned by the hurricanes that struck Florida), and
t he consolidated cases were re-schedul ed for the dates

November 1 — 5, 2004. On Cctober 28, 2004, the Petitioners in
DOAH Case No. 04-3084 filed their witness list, which included
Governor Jeb Bush and the individual nenbers of the Pal m Beach
County Conmi ssion. During a break in the formal hearing on
Novenber 1, 2004, M. Silver asked the undersigned for subpoenas
for the witnesses he wanted to call. The undersigned i nforned
M. Silver that he should contact DOAH s clerk’s office for

W t ness subpoenas. M. Silver al so asked counsel for the County
to accept service of process on behalf of the individua

comm ssioners and to ask Gov. Bush to appear as a wtness at the
formal hearing. Counsel for the County declined M. Silver’s
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requests. On Tuesday, Novenber 2, 2004, M. Silver inforned the
under si gned that the DOAH subpoenas woul d have to be mailed to
hi m and that he woul d not have tinme to get the subpoenas from
DOAH before the formal hearing ended. M. Silver presented a

W t ness subpoena formthat he had drafted with the request that
t he undersign sign the subpoena. The undersigned declined the
request after informng M. Silver that the formhe drafted was
legally incorrect. M. Silver thereafter requested that P-84
Ex. 1, which purports to be the formM. Silver presented to the
under si gned on Novenmber 2, 2004, be marked and kept as a part of
the file of this proceeding in the event the matter is revi ewed
on appeal. M. Silver offered no explanation as to why he did
not make any attenpt to subpoena these witnesses on a tinely
basi s.

3 This is an acronym for National Geodetic Vertical Datum

“ There was a dispute between the Respondents and the
Petitioners whether the Vavrus property should be considered as
part of the wetland cunul ative inpact analysis. The undersigned
concl uded that the Vavrus property should not be considered as
part of that analysis. Al though Vavrus is also |ocated within
the C-18 Basin and there is a strong |ikelihood that Vavrus w |
be devel oped in a manner that shares BRP infrastructure and
conpl enents the BRP devel opnent, there is no pending ERP
application for Vavrus. The greater weight of the conpetent

evi dence established that the potential Vavrus devel opnent is
not closely linked or causally connected to the proposed BRP
devel opnent.

There was conpetent evidence to support the District’s
conclusion that the PBA site would provide nore and better
storage than an i npoundnent on the Mecca Farns site. There are
currently 47,000 acre-feet of existing storage capacity at the
PBA site. At nost, only 15,000 acre-feet of storage would be
avai l abl e in an i npoundnent at the Mecca Farns site. Because of
its uni que geol ogy, the subsurface novenent of groundwater in
the i Mmedi ate area of the PBA site is very |ow conpared to nost
areas of South Florida. This neans that the water levels in the
PBA site can be |l owered bel ow sea |l evel with mniml seepage.
Construction of an above-ground storage is very expensive since
el aborat e seepage controls have to be utilized. There was no
evidence that any entity was prepared to pay the high cost of
constructing an i npoundnent on the Mecca Farnms site. An above-
ground storage facility would | ose nore water to evaporation
than an in-ground facility.
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® O her basins that may increase freshwater flows to the

Loxahat chee River are the C-44 and Cypress Creek, Pal -Mar
Basins. Consequently, restoration of the River is not totally
dependent on flows or storage fromthe C-18 or L-8 Basins.

Nat ural storage areas in CAWA and in and around the Pal - Mar
Water Control District can supplenment dry season flows to the
NWFLR.

" I'n reaching this finding, the undersigned has carefully
considered the testinony of M. Schweigart (a former District
adm nistrator) and M. Zebuth (a fornmer adm nistrator with the
Fl ori da Departnment of Environnmental Protection). Both wtnesses
are found to be highly credible and their testinony entitled to
great weight. M. Schweigart’s opinions were based | argely on
his belief that the District should be able to force the
Applicants to look at alternative sites. Wiile it nmay be
desirable froman admnistrator’s point of view for the D strict
to have that authority, the District, as an agency of the state,
has only the authority conferred upon it by the |egislature,

whi ch has not conferred upon the District the authority to
require the Applicants to propose alternate sites for their
proposed project. M. Zebuth found the nodeling studies of ML
relied upon by the District to be too prelimnary to be of val ue
in reaching the conclusion that the Mecca Farns site was not
needed as a reservoir. Respondents’ w tnesses adequately
expl ai ned how the nodeling studies were utilized and established
that the District had a sufficient basis to nmake its decisions
as to the Mecca Farns site.

COPI ES FURNI SHED

Susan Roeder Martin, Esquire

Dougl as H. MacLaughlin, Esquire

Sout h Fl orida Water Managenent District
3301 Gun C ub Road

Mai | Stop Code 1410

West Pal m Beach, Florida 33406-3007

Marcy |. LaHart, Esquire

Mary |. LaHart, P.A.

711 Tal | adega Street

West Pal m Beach, Florida 33405-1443

Susan Kennedy, Esquire
16343 Jupiter Farns Road
Jupiter, Florida 33478
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Andr ew McMahon, Esquire

Pal m Beach County Attorney’'s O fice
Post Ofice Box 1989

West Pal m Beach, Florida 33402

Lant ana Farns

Lant ana Farns Associ ates, |nc.
Post OFfice Box 541779

Lake Wrth, Florida 33454

Barry M Silver, Esquire
1200 South Rogers Circle, Suite 8
Boca Raton, Florida 33487-5703

Frank E. Matthews, Esquire
Hoppi ng, Green & Sans, P.A
123 Sout h Cal houn Street
Post Ofice Box 6526

Tal | ahassee, Florida 32314

Henry Dean, Executive Director

Sout h Fl orida Water Managenent District
3301 @un d ub Road

West Pal m Beach, Florida 33416-4680

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in these cases.
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